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ABSTRACT Individuals convicted of crimes are often subject to numerous restrictions — on
housing, employment, the vote, public assistance, and other goods — well after they have
completed their sentences, and in some cases permanently.The question of whether — and if so,
when — ex-offender restrictions are morally permissible has received surprisingly little philo-
sophical scrutiny.This article first examines the significance of completing punishment, of paying
one’s debt to society, and contends that when offenders’ debts are paid, they should be restored to
full standing as citizens.Thus all ex-offender restrictions are presumptively unjustified. Noncon-
sequentialist defences of these restrictions are ultimately unsuccessful in defeating the presumption
against them. In a limited range of cases, consequentialist considerations — namely, of risk
reduction — may be sufficient to override the presumptive case against these restrictions. The
article concludes by suggesting a number of criteria for assessing whether particular restrictive
measures are permissible on grounds of risk reduction.

1.

When criminal offenders complete their terms of punishment, we often speak of them as
having been held accountable for their wrongdoing, as having paid their debts to society.
In practice, however, ex-offenders continue to be subject to numerous restrictions well
after they have completed their sentences, and in many cases permanently. In the United
States, numerous federal and state policies restrict ex-offenders’ access to employment,
housing, public assistance, the vote, student loans, and driver’s licenses, as well as their
opportunities to adopt or foster children, hold public office, or serve on juries. Similar
restrictions can be found in other legal systems (employment restrictions are common,
for instance, in England andWales, as well as in Canada) although such policies are most
pervasive and generally most severe in the United States.1 These restrictions are not
formally part of the criminal law:They are not typically found in criminal codes and are
not handed down as part of criminal sentences.

Are restrictions on ex-offenders morally justified? The question has received rela-
tively little philosophical scrutiny.2 This is surprising for a couple of reasons. First, an
enormous amount of philosophical consideration has been devoted to questions of
whether, and why, criminal punishment itself is justified. It is uncontroversial that
punishment — the state’s imposition of intended burdens on certain individuals —
stands in need of justification. But then so, too, do the various burdens that are
imposed on individuals even after their formal sentences have ended.3 Second, the
potential impact of these restrictions is vast. Consider that, as of 2004, there were an
estimated 11.7 million ex-felons in the United States.4 That’s a population roughly the
size of Los Angeles, Chicago, Houston, Philadelphia, and Phoenix combined.5 So if
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restrictive policies targeting ex-offenders are unjust, the scale of the injustice is massive.
Ex-offender restrictions thus merit much more theoretical scrutiny than they have
received.

The article’s central thesis is that, once we do scrutinise the arguments for various
sorts of ex-offender restrictions, most turn out either to be unjustified or to be justified
in a much narrower range of cases than we find in current practice. I begin in Section 2
by presenting a presumptive case for regarding those who have completed their punish-
ments as restored to full standing in the political community, and thus as entitled to the
same opportunities as everyone else. Sections 3 and 4 consider, respectively, various
nonconsequentialist and consequentialist defences of ex-offender restrictions. Of these,
only the consequentialist defence grounded in considerations of risk reduction offers any
real promise as a justification. In a limited range of cases, considerations of risk reduction
may be sufficient to override the presumptive case in support of equal opportunities for
ex-offenders. In Section 5, I thus propose several criteria for determining whether and
when particular restrictions are justified on risk-reductive grounds.

As a preliminary point, it is worth noting that although legal practice has tended to
treat these restrictions not as criminal punishments but as civil disqualifications, some
scholars have suggested that they should be understood as punishments.6 This concep-
tual question bears on the normative issue: If we regard these bans as part of offenders’
punishments, then the salient question is whether, in their mode and degree, they accord
with whichever principles we believe should constrain punishment. If, instead, we regard
them as civil disqualifications, then we must ask what considerations could justify the
intentional imposition of these burdens on those who have completed their punishments.
In this article, I set aside the important questions of whether ex-offender restrictions
should be treated instead as criminal punishments, and also whether, as criminal
punishments, they are ever justified. Here, I consider them as they have traditionally
been treated by legal practice; thus I focus on normative evaluation of the restrictions
considered as civil disqualifications.

2.

There are, as I noted, numerous ways in which ex-offenders are denied opportunities
that are afforded to the rest of us: opportunities to secure housing, employment,
welfare, and other important goods; or to participate in public life by voting, holding
public office, and so on.7 In some cases, laws require these restrictions, such as with
policies imposed by several US states barring ex-offenders from voting. In other cases,
laws permit others (employers, professional or trade associations, housing authorities,
etc.) to restrict ex-offenders. And in other cases, laws serve to facilitate these restric-
tions, as with policies that make criminal histories publicly accessible.8 They vary along
other dimensions, as well: some apply only to sub-groups of offenders, whereas others
apply generally; some are temporary bans, while others are permanent; some, but not
all, allow ex-offenders to apply for removal of the restriction. As we will see in subse-
quent sections, our normative assessment may vary depending on the particular restric-
tion we consider; some may be more reasonable than others. As a starting point,
however, in this section I offer an argument that all such restrictions on ex-offenders
are presumptively unjustified.
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Critiques of ex-offender sanctions in the sociological and criminological literature
often focus on the sanctions’ harmful, and racially disparate, social effects.9 These are
important considerations, and I return to them in Section 5, in the context of the
consequentialist case for ex-offender restrictions. But the presumptive case against
ex-offender restrictions that I offer here does not depend on contingent empirical claims
about social effects or racial disparities. Put simply, these restrictions deny ex-offenders
equal treatment to which they are presumptively entitled. Thus, even if ex-offender
restrictions could be crafted in such a way, or if social conditions were such, that the
restrictions would not, say, facilitate recidivism or disproportionately affect racial minori-
ties, they would still be presumptively unjust on the account I develop in this section.

The presumptive case against ex-offender restrictions begins with what is, I take it, an
uncontroversial claim: These restrictions deny equal treatment to those who have been
convicted and punished for crimes. In some cases, such as with voting bans, they deny
ex-offenders a right that others enjoy. In other cases, policies deny — or permit employ-
ers, housing authorities, etc., to deny — ex-offenders the opportunity to be considered
for valuable goods for which others are eligible. Such differential treatment is discrimi-
natory unless it is grounded in morally relevant reasons.10Thus, for instance, policies that
barred, say, left-handed people from public housing, the vote, etc., would be discrimi-
natory because left-handedness is not morally relevant to eligibility for the sort of goods
at issue.

The salient question, then, is whether the status of ex-offender is a morally justified
ground for differential treatment. I contend that, at least presumptively, it is not. To see
why, we should ask what is represented by the completion of punishment. What is the
significance of serving one’s time? We often speak of punishment as holding offenders
accountable for their crimes. If, indeed, punishment functions to hold offenders
accountable, then presumably the completion of punishment represents their having
been held accountable. Similarly, we often speak of punishment as a practice by which
offenders pay their debts to society. If punishment does serve to exact the debt that an
offender incurs through commission of the crime, then presumably the completion of
punishment represents that she has paid her debt.

One might object, of course, that although we do pay lip service to the notion that
ex-offenders have ‘paid their debts’ or have been ‘held accountable’, we do not actually
believe in these ideas. Indeed, the very concept of an ‘ex-offender’ may be misguided. As
David Garland has put it, ‘The assumption today is that there is no such thing as an
“ex-offender” — only offenders who have been caught before and will strike again.’11

Given the stigma that continues to attach to offenders after their terms of punishment
end, perhaps we often don’t truly accept that ex-offenders have paid their debts.12

But whether or not, as an empirical point, we commonly do regard the completion of
punishment as signifying that an offender has paid her debt, we should regard it this way.
To understand the proper significance of the end of punishment requires that we say a
bit more generally about punishment itself. In a liberal state, the legal institution of
punishment offers us, as citizens, certain assurances: It communicates an assurance that
certain shared values, such as the safety and security of citizens, are important to the
state, important enough that those who violate these values will not be allowed to do so
with impunity. Similarly, as H. L. A. Hart pointed out, punishment assures us that if we
constrain our behaviour to comply with the rules of the state, we will not ‘be sacrificed
to those who would not’.13 Furthermore, limiting punishment to those found guilty of
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criminal wrongdoing assures us that if we comply with the laws, we will not (unless
mistakenly) be subject to punishment ourselves.14

The institution also offers assurances to us as potential offenders. It assures us that if
we commit crimes, we will not be subject to potentially excessive and arbitrary private
vengeance.15 By the same token, it should assure us (though we might argue that current
practice falls short in this regard) that our punishment under the rule of law will be
reasonably proportionate and consistent in its application.

More basically, the institution of punishment should be understood as offering citizens
the valuable assurance that if we do commit some criminal wrongdoing, there are steps
we can take to make amends, at least in the eyes of the state. Consider an analogy:
Suppose Jerry somehow wrongs Elaine, but then he apologises and asks how he can
make amends. Rather than answer, Elaine hangs onto Jerry’s transgression, using it as a
sort of trump card whenever it suits her; whenever she wants leverage in an argument,
for instance, or whenever she wants a favour from him, she simply reminds Jerry of his
transgression. Eventually, we might expect Jerry to ask, understandably, how long he has
to continue to pay for what he did — essentially, how much is enough? For present
purposes, the relevant complaint is not that Elaine is exacting more of a price than Jerry’s
wrongdoing warranted. Rather, it is that Jerry is entitled to know what, if anything, would
be enough to make amends for his wrongdoing, and to know that if he does what is
required, Elaine will not continue to appeal to his transgression whenever it suits her
purposes.16

Like Jerry, criminal offenders are entitled to know what is required of them to make
amends for their crimes, to pay their debts — and to know that if they do what is required
of them, then their debts will be paid, and the state will not simply continue to exact
further payment whenever doing so suits its purposes.This is at least part of the role that
the institution of punishment serves. In addition to the other assurances it offers us as
citizens, it assures us that if we offend, then completing the required term of punishment
will constitute our payment of the debt we owe to society.

When offenders pay their debts, there is a sense in which their status should return to
what it was before incurring the debts. We need not go so far as endorsing Hegel’s
somewhat obscure claim that punishment functions to cancel, or annul, the crime. Once
a crime is committed, once individuals are victimised, there’s no undoing this. So, too,
the offender’s life — her personal relationships, her own psychology, etc. — may be
forever, unavoidably altered when she commits a crime. In this sense, then, an offender
will always be an offender; punishment cannot erase what she has done, or more
precisely, that she did it. But if punishment is how our political community holds
offenders accountable for their acts, how they pay their debts to society, then the state
should treat those who complete punishment as individuals whose debts are paid.

Paying debts and being held accountable are retributive-sounding notions. But the
point about the significance of completing punishment applies more generally. Conse-
quentialist accounts of punishment defend it as a means to some valuable end, such as
deterring potential offenders or incapacitating dangerous people. But valuable as such
ends may be, if punishing to further such ends is permissible, it must be because
offenders have somehow rendered themselves liable to such treatment.We would regard
it as at least presumptively wrong, after all, to imprison law abiders even in cases in which
doing so might, on balance, promote better consequences.Thus if punishing to promote
some socially valuable end(s) is defensible, it must be because the offender has somehow
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altered her moral circumstance such that treatment of her that would typically be
impermissible is now permissible. But again, if an offender, by committing some crime,
renders herself liable to punishment, then on completion of punishment she should no
longer be liable to such treatment.To continue imposing burdens — even in the service
of some valuable goals — on the person who has completed punishment would be, at
least presumptively, as unjustified as imposing these burdens for the same reasons on
those who have not committed crimes at all.

I contend, then, that there is a presumptive case for regarding those who complete
punishment as having regained full, equal standing as citizens, with the same rights as
everyone else. In committing a crime, an offender makes permissible certain forms of
treatment of her that would have been impermissible before she committed the crime.
When she completes punishment, however, her standing in the state’s eyes should be
restored to what it was before she committed the crime.17 That is, the person who
commits a crime but is held fully accountable for it should regain the same legal standing
as those who have not committed crimes in the first place. The status of ex-offender is
therefore not a morally justified basis for differential treatment. Policies that specifically
target offenders even after they complete their punishments, that continue to restrict
their access to important goods to which the rest of us have access, are presumptively
unjustified.

In the face of the presumptive case against ex-offender restrictions, how might
proponents defend them? The next section addresses various possible nonconse-
quentialist defences, and then Section 5 considers the consequentialist case for such
restrictions.

3.

Generally, a nonconsequentialist defence of ex-offender restrictions will hold that such
restrictions constitute an intrinsically appropriate response to what the offender has
done, or perhaps to who she is. Perhaps the most commonly cited nonconsequentialist
account is a version of the rights forfeiture view.

Rights Forfeiture

One way to defend treating ex-offenders in ways that seem to violate their rights (e.g. to
vote, or to equal consideration for various public goods) is to argue that they have
forfeited these rights. Although rights forfeiture accounts are typically offered in defence
of criminal punishment itself,18 some advocates of voting restrictions have employed the
forfeiture thesis to support disenfranchising ex-offenders. The argument is that if a
person breaks the law, she thereby violates the social contract and thus forfeits her right
to participate in the electoral process. In a 1967 decision upholding ex-offender disen-
franchisement, for instance, US District Court Judge Henry Friendly wrote, ‘A man who
breaks the laws he has authorized his agent to make for his own governance could fairly
have been thought to have abandoned the right to participate in further administering
the compact.’19

If plausible, this argument might actually justify much more than lifetime voting bans.
If criminals demonstrate their rejection of the rule of law and thereby forfeit their right
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to participate in the law-making process, maybe they also forfeit their right to the benefits
made possible by the rule of law — to opportunities for public housing, public assistance,
or other goods. As Locke (to whom Friendly alluded in his decision) wrote, if a man
‘disclaim the lawful Government of the Country he was born in, he must also quit the
Right that belong’d to him by the Laws of it.’20

There are two related objections to this sort of forfeiture argument as a defence
of ex-offender restrictions. First, it is not clear why a violation of the social contract’s
terms should result in one’s no longer being able to participate in the contract, as
Friendly suggests. Perhaps if an offender demonstrated contempt for the terms of the
contract — essentially, for the rule of law — then we might see her as having removed
herself as a party to the contract. But do offenders reject the rule of law?

It is doubtful that by violating some particular law, an offender thereby rejects the rule
of law generally. She may, on the given occasion, be reckless, self-interested, or weak-
willed; that is, she may accept the rule of law, but her commitment may be inconsistent
or less than wholehearted. Consider the tax cheat who also diligently repays her federal
student loans, promptly renews her car registration, does not exceed the speed limit, etc.
It seems too strong to say that by violating a particular law, an offender shows an
unwillingness to accept the rule of law generally.

Perhaps instead, an offender demonstrates her rejection of the particular law she
violates — although not necessarily a stable or persistent rejection even of this law. On
this account, though, we should ask why rejection of some particular law thereby forfeits
the right to participate in making laws generally, or to reap the benefits of the rule of law.
It seems implausible that anyone would agree, or reasonably should agree, to such a
social contract.21 Thus the violation of some particular law, by itself, appears insufficient
to render one no longer a party to the contract.

More plausibly, perhaps persistent repeat offenders demonstrate their contempt for
the rule of law, and so reject the social contract. If so, then we might think such chronic
offenders give up their rights to have a voice in democratic law-making, or to enjoy
various benefits that accrue from the rule of law. Even considering the repeat offender,
though — and this is the second objection — it is unclear why whatever forfeitures
accompany the violation should extend beyond the term of punishment. Repeat offend-
ers may demonstrate their rejection of the social contract, but surely they do not
demonstrate (how could they?) that their rejection of it is permanent, i.e. that they will
never come to have respect for the rule of law. If punishment is the polity’s way of holding
offenders accountable for their wrongdoing, then why should whatever rights forfeitures
result from the wrongdoing persist beyond the term of punishment?

Rights forfeiture views need not appeal to the social contract in the way that sup-
porters of disenfranchisement have done.22 But note that the question of the forfeiture’s
duration poses a challenge for forfeiture views generally. Put simply, if people do forfeit
rights when they commit certain offenses, how long do these forfeitures last?23 In the
context of forfeiture defences of punishment itself, one might simply reply, as Christo-
pher Heath Wellman has put it, that ‘a criminal forfeits a right against an appropriate or
proportionate punishment’.24 Whether or not this response is persuasive, however, it is
not useful to those who would defend restrictions on ex-offenders.To my knowledge, no
forfeiture account has plausibly explained why whatever rights forfeitures ostensibly
result from a criminal violation should persist even after the offender has been held
responsible, through punishment, for what she has done.
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Distributive Justice

One might instead appeal to considerations of distributive justice in defence of
ex-offender restrictions. For goods such as public housing, jobs, and welfare funding, the
current supply is insufficient to meet the demand. Perhaps, then, in such cases of scarce
resources, justice permits that priority be given to law abiders, and that criminals go to
the back of the line, so to speak.

In response to this sort of defence, we should ask why distributive justice ostensibly
justifies disadvantaging ex-offenders. On one hand, it might be because of their past
criminal offenses. But again, ex-offenders have already been held accountable for their
crimes. They have already paid these debts, and it is unjust to continue exacting a debt
that has already been paid.

On the other hand, one might defend the distributive disadvantage not based on what
ex-offenders have done, but on who they are. They have shown themselves to have bad
character and thus do not deserve the various goods as much as needy law abiders.

There are at least two reasons to be sceptical of this line of argument: First, it is not
clear that a potential recipient’s moral fibre should be a relevant factor, much less a
decisive one, in decisions about allocating at least some of the goods at issue, such as
welfare assistance. Second, and more importantly, having committed a crime is neither
a necessary nor a sufficient condition of bad character. Not all crimes demonstrate an
offender’s bad character; some may be products of a lapse in judgment, an uncharac-
teristic moment of weak will, or merely unfortunate circumstances. Even if some
offenders can be said to demonstrate bad character in committing crimes, this still is not
sufficient to ground a verdict about their character after they complete their punish-
ments. Ex-offenders may, indeed often do, come to regret their past wrongdoing, and
commit to reforming themselves. Thus, having committed a crime does not imply bad
character. Conversely, many law abiders may demonstrate bad characters:They may lie
and cheat when it furthers their ends, psychologically torment family members, show
callous disregard for others in need, etc. So even if character is an appropriate consid-
eration in distributing goods such as public housing, jobs, or welfare assistance, this fact
does not provide a reason to treat ex-offenders as a class differently from everyone else.

Retributive Justice

Proponents of ex-offender bans might instead ground their claims in considerations of
retribution rather than distribution.Those who have committed crimes deserve to suffer
(or be censured, or lose their unfair advantage, etc.), and ex-offender restrictions serve
this function.This retributive argument, however, ultimately fails for the same reasons as
the distributive rationale: if ex-offenders purportedly deserve retribution because of their
past criminal acts, then this may justify punishing them but will not justify continuing to
impose burdens after they complete their sentences. If, instead, these policies are said to
be deserved retribution for those who demonstrate bad characters, then they should not
target all or only ex-offenders.

There may, of course, be other nonconsequentialist arguments available in support
of ex-offender restrictions. But the problems that arise with respect to the rights for-
feiture, distributive justice, and retributive justice defences considered here equally
threaten other nonconsequentialist arguments for these restrictions. In general, such
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arguments need to establish why various restrictions are appropriate — not instrumen-
tally appropriate, as effective means of securing some valuable end, but rather intrin-
sically appropriate, either in virtue of what ex-offenders have done or in virtue of who
they are. On one hand, imposing restrictions on ex-offenders in virtue of their criminal
acts appears unjustified given that ex-offenders have already been held accountable for
these acts through criminal punishment. On the other hand, imposing restrictions in
virtue of bad character provides insufficient basis for differentiating ex-offenders from
everyone else. Either way, we have reason to doubt that nonconsequentialist rationales
can justify ex-offender restrictions. In the next section, I consider the consequentialist
alternative.

4.

A consequentialist defence views ex-offender restrictions not as intrinsically appropriate
responses to some offense or offender but rather as instrumentally valuable as means of
bringing about some socially beneficial end, typically risk reduction.25 Public housing
restrictions in the United States, for instance, emerged from concerns about the dangers
posed by drug dealers and gang members to the safety of residents of the housing
projects. Likewise, restrictions on various vocations have been defended on risk reduc-
tion grounds: it must be permissible, after all, to bar people from holding jobs in which
they constitute a threat to their patrons, colleagues, or others. Defenders of voting bans
have appealed to the somewhat obscure notion of protecting ‘the purity of the ballot
box’,26 or to concerns about preventing ex-offenders from committing electoral fraud
or voting for corrupt officials.27 And architects of the US welfare ban cited a desire to
prevent wasteful or dangerous spending by drug felons.28

On any of these accounts, the restrictions are defended as means of preventing
ex-offenders from making choices that would harm others. The rationale is essentially
that of incapacitation. Rather than allow ex-offenders to live in housing projects, or hold
certain jobs, etc., and thus run the risk that they will choose to act in harmful ways, these
restrictions prevent them from being in the situations in which they might make the bad
choices.

Incapacitation has also been cited, of course, as a justification of punishment. And it
has been criticised in this context as inconsistent with respect for individuals as autono-
mous moral agents. Respect, say critics of incapacitation, requires treating ex-offenders
according to what they have actually done, not according to what they might do (or are
believed likely to do). R. A. Duff puts it this way:

Respect for another as an autonomous agent does not preclude the attempt to
persuade her to behave as we think she should behave. . . . Nor does it preclude
preventing her, if necessary by force, from carrying through a crime on which
she has already embarked. . . . But it does preclude an attempt to incapacitate
her from future wrongdoing. Apart from the fact that incapacitation will also
typically incapacitate the person from quite legitimate activities, it deprives her
of the ability to determine her own conduct in the light of her own grasp of
reasons for action — an ability that is crucial to autonomous agency.29

If Duff is right, if punishing to incapacitate offenders is inconsistent with treating them
with respect as autonomous agents because it deprives them of the ability to determine
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their own conduct in light of their own grasp of reasons, then presumably incapacitating
ex-offenders is similarly objectionable. Bans on public housing, public assistance, various
jobs, the vote, etc., are straightforwardly attempts to incapacitate ex-offenders from
future wrongdoing.They may not be as comprehensively incapacitative as incarceration,
which restricts offenders’ autonomous choices not just in some aspects but in virtually
every aspect of their lives. But ex-offender bans are nevertheless incapacitative in that
they take choices out of ex-offenders’ hands and thereby restrict their autonomous
agency.

We might disagree with the claim that punishing to incapacitate fails to respect
offenders as autonomous agents. Perhaps offenders have rendered themselves subject to
incapacitative treatment by committing their crimes.30 Earlier, I wrote that if punishment
is justified, it seems that offenders must somehow alter their moral circumstance such
that it becomes permissible to treat them in ways that would normally be impermissible.
Maybe, then, incapacitation is permissible as an aim of punishment as long as punish-
ment is limited to those who have rendered themselves subject to it by committing
criminal acts.

Even if this defence of incapacitative punishment is persuasive, though, it will not
justify continuing restrictions aimed at incapacitating ex-offenders. As I contended
earlier, whatever it is that changes about an offender’s moral status such that punishment
is justified of offenders but not law abiders, this change extends only through the term
of punishment. When an offender completes punishment, when she has been held
accountable for her crime, she should regain the same standing as everyone else. To
continue to impose restrictions on her would be to deny her the equal treatment to which
she is entitled. So even if offenders render themselves legitimately subject to incapaci-
tative criminal punishments, they do not similarly render themselves subject to incapa-
citative civil restrictions extending beyond the term of punishment.

Still, proponents of these restrictions might respond that, whatever the significance of
the completion of punishment, it remains the case that some offenders continue to be
dangerous even after their formal sentences end. Some offenders may reform them-
selves, but many do not. Surely it is permissible for the state to protect its citizens against
those who pose genuine threats to their safety. It must be permissible, for instance, to bar
drug felons from the housing projects, or to prevent those convicted of sex offenses from
teaching young children.

Notice, though, that our intuitions about these cases may differ depending on how we
flesh out the details. We may think it makes sense to keep drug offenders and gang
members out of housing projects. But should we deny housing to someone whose gang
activity was decades ago, who has been held accountable through punishment and now
just wants to get his life back on track? Similarly, we may think it makes sense to keep sex
offenders out of teaching posts. But what about someone who was convicted 20 years
earlier for statutory rape because, as an 18-year-old, he had sex with his girlfriend, who
was 16? Not all ex-offenders continue to pose (or indeed, ever did pose) genuine threats
to the community.

Predicting dangerousness is an imperfect science. Generally, risk assessment tools
have tended significantly to overpredict recidivism, often generating false positives at
rates of more than 50 per cent.31 In particular, a prior criminal record tends to be a
relatively poor predictor of recidivism.32 Thus policies that permit or require the denial
of housing, jobs, or other goods to those with a criminal background inevitably restrict
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not only those who represent a genuine danger, but also others who pose no real threat.
These policies cast too wide a net; that is, they are overinclusive.33

Sometimes overinclusive policies may be warranted — if we cannot tell the dangerous
former sex offenders from the non-dangerous ones, for instance, then perhaps keeping
students safe requires a teaching ban for former sex offenders generally. But it is
important not to lose sight of the nondangerous ex-offenders who will inevitably be
subject to the various restrictive policies. Earlier I contended that ex-offenders are
presumptively entitled to the same opportunities as everyone else. According to the
argument we are considering here, the dangerousness argument, this presumption is
defeated in the case of ex-offenders who constitute genuine threats to the community.
But the dangerousness argument cannot defeat the presumption in the cases of
nondangerous ex-offenders. These individuals have been held accountable for their
past wrongdoing, and they represent no threat to the community. They thus have
rights to the same opportunities as everyone else, and ex-offender restrictions infringe
these rights.

To acknowledge that ex-offender restrictions will inevitably infringe the rights of many
nondangerous ex-offenders is not to say that such restrictions are never permissible. It is
possible that a restriction may promote consequences so valuable as to override the
presumptive injustice of infringing the rights of nondangerous ex-offenders. Still, given
the fact that these restrictions will inevitably infringe ex-offenders’ rights, we should be
judicious in imposing them. In the next section, I suggest a number of general consid-
erations that are relevant in determining whether and when particular civil restrictions
on ex-offenders are justified on risk-reductive grounds.

5.

Compelling Interest

First, because restrictions infringe the rights of nondangerous ex-offenders, the interest
to be served by a restriction should be morally compelling. Restrictions aimed at
reducing the risk of insignificant or unlikely harms are unjustified. Reasonable people
may disagree about whether a potential harm is sufficiently significant, or sufficiently
likely to occur, to meet this condition. In my view, though, this condition would rule out,
for instance, ex-offender bans on voting, student loans, and welfare. As mentioned
before, some have argued that there is a danger in letting ex-offenders vote, because
criminals may engage in election fraud, or vote to support corrupt government officials
or weaker criminal laws. But ex-offenders are a relatively small portion of the overall
population, and there is no plausible reason to think they would turn out to vote in
higher rates than everyone else or would somehow coordinate their votes. Thus, the
dangers posed by allowing ex-offenders to vote are likely to be insignificant.

Proponents of welfare restrictions have cited the danger that former drug felons will
spend money they receive to support drug habits. But for these bans to be supported on
risk-reduction grounds, it would have to be the case that enough former drug felons
would otherwise spend their welfare benefits on drugs, and that the additional drug
purchases facilitated by welfare benefits would result in sufficiently bad consequences for
the community, to override the injustice done to the former drug felons who would
otherwise use their benefits for legitimate purposes, such as to feed themselves and their
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families.This strikes me as unlikely. Similarly, there is no compelling interest to be served
by barring ex-offenders from receiving federal student loans.

Employment and public housing restrictions seem more plausible with respect to the
compelling-interest condition. Public housing restrictions aim to protect residents of
housing projects from violence associated with drug and gang activity. And in general,
employment bans aim to protect vulnerable members of the community from being
victimised in various ways. Of course, some interests served by employment bans may
seem more compelling than others: It is easier, for instance, to recognise the significant
threat that might ground ex-offender teaching bans than to articulate a significant threat
posed by ex-offender cosmetologists.

Effectiveness

It is not sufficient that there be a compelling interest that a proposed restriction aims to
serve; the restriction should also actually serve this interest.That is, even if the potential
harm we seek to avert is uncontroversially significant and likely, the restriction will be
unjustified if it is ineffective in reducing the risk of this harm. Again, reasonable people
can disagree about how effective a restriction must be to meet this condition. But it is
worth noting that some empirical research indicates that the inabilities to secure housing
and employment are predictors of recidivism.34 Thus restrictive policies that reduce
ex-offenders’ legitimate opportunities to rebuild their lives may lead some to return to
crime who otherwise would not have done so. If this is so, then ex-offender restrictions
on employment or public housing that aim at community safety may actually be coun-
terproductive to these interests.

Net Benefit

Even if ex-offender restrictions can be shown to serve effectively some compelling
interest, they may be unjustified if they also generate significant negative consequences.
It is perhaps obvious that these restrictions can have harmful effects on ex-offenders
themselves. For ex-offenders with few financial resources, public housing may be their
only realistic option. In the face of public housing restrictions, many turn instead to
homeless shelters. Even staying with family members is often prohibited, if the family
members are themselves in public housing; housing policies permit authorities to evict
all members of the household if one resident has a criminal record.35 This can create not
only burdens for the ex-offender but also tension with her family members, who may be
reluctant to welcome home a returning prisoner and risk their own eviction. Employ-
ment restrictions impose harms on ex-offenders, and their dependents, by reducing their
options for finding legitimate means of support. And bans on welfare make it even more
difficult for ex-offenders to provide for themselves and their families.

Beyond the effects of these policies on ex-offenders and their families, they can also
affect their communities, which must grapple with higher levels of homelessness and
unemployment as former prisoners return to their old neighbourhoods and are unable to
secure housing and jobs. Because racial and ethnic minorities tend to be disproportion-
ately affected by criminal justice policies,36 it is their communities in which we can expect
the effects of ex-offender restrictions, like the effects of incarceration itself, to be
concentrated.37

Ex-offender Restrictions 43

© Society for Applied Philosophy, 2013



These broader impacts matter to an evaluation of whether the benefits of ex-offender
restrictions are sufficient to override the injustice done to nondangerous ex-offenders
who inevitably are caught in their net. For such restrictions to be justified, given that they
inevitably infringe the rights of nondangerous former offenders, they not only would
need to be sufficiently effective at reducing a significant threat, but also would need to
avoid producing such detrimental effects as to offset their benefits.

Least Burdensome

Even if a restriction effectively serves a compelling interest without generating offsetting
negative consequences, it will nevertheless be unjustified if the compelling interest could
be effectively served (and without offsetting negative consequences) by some less bur-
densome measure.Thus ex-offender bans on certain activities may be unjustified if their
aims could be served as effectively (and without the offsetting consequences) by, say,
a system of monitoring or supervision.

Minimal Overinclusiveness

Ex-offender restrictions, I have contended, are unavoidably overinclusive. We are not
omniscient; our ability to predict riskiness is far from perfect. As a result, these policies
will inevitably apply to some ex-offenders who pose no threat. Still, such policies should
be tailored as much as is feasible to avoid overinclusiveness. This means, first, that
policies should be narrowly tailored in terms of who is subject to them. Many US states,
for instance, bar ex-offenders from being barbers. Presumably, the concern underlying
such bans involves the danger of allowing a criminal to wield scissors or razors near a
vulnerable customer. But if this is indeed the risk such bans aim to reduce, there is no
clear justification for restricting ex-offenders whose convictions were for nonviolent
offenses.38

Second, policies should be narrowly tailored in terms of the range of activities
restricted. For example, if those convicted of bank fraud are deemed too untrustworthy
to have access to clients’ money, this may support a ban on jobs in which they would have
such access. But it may not support a ban on bank employment generally, as not all bank
jobs allow employees a level of access that could reasonably constitute a risk.

Third, restrictions should last only as long as the risk persists. Research on desistance
from crime has found consistently that individuals’ risks of re-offending diminish as time
passes from their previous crimes.39 One study found, for instance, that once seven years
passed from an offender’s previous arrest, her risk of future offending decreased to
become indistinguishable from that of nonoffenders.40 There is no justification for
extending restrictions beyond the point at which our best empirical assessments indicate
that ex-offenders no longer pose a significant risk. Similarly, restrictive policies should
incorporate genuine, accessible avenues (much more widespread and accessible than in
current practice) for individual ex-offenders to demonstrate that they no longer consti-
tute dangers to the community, and thus that their rights should be restored.41

Arguably the most effective way to reduce the overinclusiveness of ex-offender restric-
tions would be to make individualised assessments about when such restrictions are
warranted. Just as criminal juries make individualised determinations of guilt, or
parole boards make individualised determinations of a prisoner’s fitness to complete her
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sentence in the community under supervision, perhaps the imposition of ex-offender
restrictions could be determined on a case-by-case basis. In this scenario, being
an ex-offender would not render one directly liable to restrictions; rather, being an
ex-offender would render one liable to assessment of dangerousness, and a finding of
dangerousness could in turn ground certain (appropriately tailored) restrictions. Indi-
vidualising the process in this way seems an improvement over typical current practice,
in which restrictions are imposed by statute as blanket disqualifications on entire classes
of citizens. Still, it is important to bear in mind that, given our imperfect ability to predict
dangerousness, individualising the process may mitigate overinclusiveness, but it will
not eliminate it.

7.

In conclusion, when offenders’ punishments end, they have paid their debts to society
and should be restored to full standing as citizens. Ex-offender restrictions are thus
presumptively unjustified. There may be a limited range of cases in which this pre-
sumption is overridden by considerations of risk reduction. For restrictions to be
justified on risk-reductive grounds, however, they should effectively serve some com-
pelling public interest; there should be no less burdensome way of serving this public
interest as effectively; and they should be narrowly tailored to avoid being overinclu-
sive, which recommends the incorporation of measures to allow ex-offenders to have the
bans removed.42
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