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In this volume, Claudio Tamburrini and Jesper Ryberg have brought together 
an impressive, diverse group of scholars to consider whether recidivist sen-
tencing premiums are justifiable. Several authors – Michael Davis, Richard 
Dagger, Anthony Ellis, Julian V. Roberts, and Christopher Bennett – offer 
defenses of these premiums on a variety of grounds, ranging from consider-
ations of fair play (Davis and Dagger) to self-defense (Ellis) to culpability and 
community standards (Roberts) to the interpersonal practices of blaming and 
apologizing (Bennett). Other authors – J. Angelo Corlett, Tamburrini, Petter 
Asp, and Ryberg and Thomas S. Petersen – are skeptical of the premiums. 
Taken together, these essays – and the other provocative chapters, from Peter 
Cave, Petersen, and Torbjörn Tännsjö and Tamburrini – constitute a thorough, 
engaging addition to the debate about recidivist premiums. (It’s perhaps evi-
dence of the quality of contributions here that they manage to be so compel-
ling in spite of the volume’s often distractingly poor copy-editing.)

In the interests of space, I focus on Davis’s and Bennett’s chapters, for a  
couple of reasons. First, in my view it’s the practice of imposing premiums  
that stands in need of justification, rather than the alternative model of  
flat-rate sentencing (according to which previous convictions are not consid-
ered). The burden falls on proponents of these premiums to explain why  
we may punish two people differently for similar crimes on the basis of one’s 
having a criminal history for which she has already been held accountable. 
Second, this challenge is centrally one for retributivists, for it is the retributive 
notions of proportionality and desert that recidivist premiums appear to vio-
late. Davis’s and Bennett’s distinct retributive defenses thus warrant further 
consideration.

Michael Davis is an advocate of the “unfair advantage” justification of pun-
ishment. On this account, everyone benefits from general compliance with 
laws. Criminals similarly benefit from everyone else’s constraint, but they take 
an unfair advantage by not constraining their own behavior. Punishment is 
justified to negate this unfair advantage. A key challenge for this view is to 
determine how much unfair advantage an offender gains by committing a 
crime. Davis has for years endorsed a novel solution: The advantage an offender 
reaps can be determined by considering how much permission to commit the 
particular crime would sell for at a “crime auction” – the greater the crime’s 
market value, the greater the unfair advantage of committing the crime when 
others constrain themselves.
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Critics commonly object that it’s doubtful that the comparative market 
value of respective crimes at the auction will track our common intuitions 
about crimes’ relative seriousness. Let’s suppose, though, that Davis’s basic 
account is correct. What is the relevance for recidivist premiums? What unfair 
advantage does the recidivist gain that nonrecidivists do not get? We can stipu-
late that the recidivist gets the benefit that comes with committing crime A 
(when others constrain their behavior), and the benefit of committing crime B, 
etc. But more is required: The recidivist must gain some unfair advantage 
beyond the sum of the advantages associated with individual crimes; other-
wise, punishment won’t be warranted beyond what the individual crimes 
deserve. Davis proposes that the recidivist’s advantage is a sort of meta- 
advantage: the “unfair advantage of taking more than one’s fair share of unfair 
advantage” (30). Returning to the auction analogy, if rules restrict multiple pur-
chases at the auction, then how much would it be worth to buy a meta-license 
to circumvent these restrictions, so that one could buy multiple crime permis-
sions? Davis believes such a recidivist license would be of value, though only a 
fraction of the value of the individual crime permits themselves; thus recidivist 
sentencing premiums are permissible, but they should be “no more than a 
small fraction of the punishment for the triggering offense” (p. 35).

I doubt, however, that there would be any value in having a recidivist license 
beyond the value of committing the second (or third, …) crime itself. Suppose 
a permission to commit crime A is worth $1,000 to me, and a permission to 
commit crime B is worth $750, but auction rules prevent me from buying more 
than one permission. Let’s say, then, that I purchase the first permission for 
$1,000. Now I’m told that in order to bid on permission B, I must have a meta-
license, which costs $75. (Davis explains that we only actually pay for the meta-
license if we use it to purchase additional permissions, just as we only receive 
recidivist premiums if we commit repeat offenses (p. 31).) Would I be willing to 
purchase such a meta-license? Maybe – but the meta-license has no value to 
me beyond the value of the individual permission(s) I hope to buy with it. Thus 
if I am willing to buy the meta-license and also still willing to bid as much as 
$750 for permission B, this indicates that permission B was actually worth $825 
to me all along. Conversely, if permission B truly is worth only $750 to me, then 
if I’m willing to pay $75 for the meta-license, why would I bid more than $675 
at the auction itself? Again, the value of the recidivist license is simply part of 
the value of committing the subsequent crime(s). Thus even if we accept that 
punishment should be about negating offenders’ unfair advantages, and that 
the auction analogy is the proper way to determine the relative unfair advan-
tages of crimes, this account does not seem to provide a justification for recidi-
vist premiums.
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Christopher Bennett actually defends both premiums for recidivists and 
bulk discounts for multiple offenders (those who commit multiple crimes 
before being caught and convicted). Although these practices initially appear 
to diverge (in different directions) from what strict retributive proportionality 
warrants, he claims that both can be seen as retributively justified if we exam-
ine our interpersonal moral practices of blaming, apologizing, and making 
amends. I focus here on his defense of recidivist premiums.

When we blame, apologize, and attempt to make amends, he writes, “we are 
giving a snapshot of how things stand between us given what you have done” 
(p. 148). How, then, do things stand between us when, having already wronged 
me, apologized, and made amends, you offend against me again? Bennett 
believes our relationship is now in greater disrepair, that you have more for 
which to make amends then had this been your first offense. Part of apologiz-
ing and making amends, he explains, is making a commitment to take what-
ever steps are necessary to avoid reoffending. Thus if you wrong me a second 
time, he writes, “the gravity of the present offense is supplemented by the fact 
that the offending act also constitutes a violation of the obligation not to do it 
again. … Therefore the repeat offender has more to apologize for” (p. 150).

We might question Bennett’s notion that criminal punishment is in relevant 
ways analogous to interpersonal practices of blaming, apologizing, and mak-
ing amends. His defense of this analogy is fairly brief in this chapter, though he 
has defended it more fully elsewhere. My comments focus, instead, on the key 
claim that recidivists are essentially guilty of two violations: the present  
act itself, and a failure “to take whatever steps are necessary to avoid a repeat” 
(p. 150).

I’m skeptical that there really are two distinct obligations here. Rather, it 
seems to me that taking whatever steps are necessary to avoid doing X just is 
part of the obligation not to do X itself. For instance, meeting my obligation 
not to miss my friend’s wedding includes the necessary step of getting to the 
airport in time to catch my flight. If I miss my flight, and thus miss my friend’s 
wedding, I may deserve blame for missing the wedding, but I don’t deserve 
additional blame for missing the flight. Notice that if we are to treat not doing 
X and taking the requisite steps not to do X as distinct obligations, and if the 
requisite steps themselves also involve various requisite steps, then we risk a 
proliferation of additional obligations that an offender will have violated. On 
Bennett’s account, if I have missed a friend’s wedding before (and apologized 
and made amends for it), then I should be aware that I have a weakness for 
missing friends’ weddings, and so this time I have two obligations, not to miss 
the wedding and to take the requisite steps not to miss it. One requisite step is 
getting to the airport on time. Thus I have an obligation to get to the airport on 
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time, in addition to the obligation not to miss the wedding. But knowing that  
I have a tendency not to get to airports on time (having been blamed and apol-
ogized for this in the past), I have an additional obligation to take whatever 
necessary steps to get there. Each of these steps will thus be obligatory, and if  
I further believe I am likely to fail in any of them, then I have yet another obli-
gation to take necessary steps, and so on.

In my view, it’s more intuitive to regard the obligation not to do X as encom-
passing all of the steps required in avoiding X. But if there is only the single 
obligation not to do X, then this obligation is violated equally by the first-time 
offender who does X and the recidivist who does X. If this is the case, then the 
first-time offender and recidivist would be equally blameworthy; no recidivist 
premium would be warranted.

Ultimately, I’m unconvinced by the defenses offered by Davis, Bennett and 
other advocates of recidivist premiums in this volume. I find myself aligned 
with Ryberg, Petersen, and the other skeptics. Whatever one’s view, though, the 
volume itself is an excellent resource for those interested not only in this par-
ticular issue but also in broader questions of desert and punishment.
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